[image: ]
	
	
	



[bookmark: _GoBack]MARINOV v BULGARIA
Application No. 26081/17
___________________________________________________

WRITTEN SUBMISSIONS ON BEHALF OF VALIDITY FOUNDATION – MENTAL DISABILITY ADVOCACY CENTER
___________________________________________________

Introduction

1. These written comments are submitted by Validity (formerly the Mental Disability Advocacy Centre (MDAC)) pursuant to leave granted by the President of the Fifth Section of the Court under Rule 44(3), Rules of Court, by way of letter dated 8 December 2017. 

[bookmark: _Hlk503344120]Legal capacity and the right to vote in international law

2. The position in international human rights law is as follows:
a) People with disabilities should be able to exercise the right to vote on an equal basis with other citizens.
b) As we do not test the capability to vote of other citizens, we should not test the capability to vote of people with disabilities. To do so is discriminatory.
c) People with disabilities must be provided with support, reasonable accommodations and accessibility measures must be put in place to ensure their full and effective right to vote.

3. The Court has repeatedly held that the right to vote is not a privilege. In the twenty-first century universal suffrage has become the basic principle and the presumption in a democratic State must be in favour of inclusion.[footnoteRef:1] Free elections are an essential pillar of democracy as “free elections and freedom of expression, particularly freedom of political debate, together form the bedrock of democracy.”[footnoteRef:2] In recognition of this, the right to vote is enshrined in Article 21 of the Universal Declaration of Human Rights and Article 25 of the International Covenant on Civil and Political Rights. Article 29 of the most recent core international human rights treaty, the UN Convention on the Rights of Persons with Disabilities (‘CRPD’), explicitly guarantees the right of people with disabilities to vote on an equal basis with others. It requires States to ensure voting procedures, facilities and materials are appropriate, accessible and easy to understand and use, and to guarantee the free expression of the will of persons with disabilities as electors, including by allowing, where necessary, at their request, assistance in voting by a person of their own choice.  [1:  Hirst v. United Kingdom (No. 2), Application No. 74025/01, judgment 6 October 2005, paras. 58-59; Scoppola v. Italy (No. 3), judgment of 22 May 2012, para. 82.]  [2:  Bowman v. UK, Application No. 24839/94, judgment of 19 February 1998, para 42.] 


4. Despite the clear articulation of the right to vote in international law, people with intellectual disabilities and people with psychosocial disabilities continue to be denied this right in Europe. In particular, it is often restricted by laws allowing for total or partial deprivation of legal capacity and placement under guardianship. 

5. Placing people with mental disabilities under guardianship places them in a situation of acute vulnerability and exclusion from society. As the Council of Europe Commissioner for Human Rights points out, people placed under guardianship are more likely to be diminished in the eyes of service providers, community members, public officials or most importantly political decision-makers. He also added that “this diminishment contributes to the risk of stereotyping, objectification, and other forms of exclusion which people with disabilities disproportionately face, which in turn adds to the experience of powerlessness and the vulnerability to abuse and neglect.”[footnoteRef:3]  [3:  “Who Gets to Decide: Right to legal capacity for persons with intellectual and psychosocial disabilities”, CommDH/IssuePaper(2012)2, published 20 February 2012 at para. 1.2.] 


6. The Committee on the Rights of Persons with Disabilities (‘CRPD Committee’) has noted that, “denial or restriction of legal capacity has been used to deny political participation, especially the right to vote, for certain persons with disabilities.”[footnoteRef:4] It has pointed out that, “legal capacity is indispensable for the exercise of civil, political, economic, social and cultural rights” as “the denial of legal capacity to persons with disabilities has, in many cases, led to their being deprived of many fundamental rights, including the right to vote, the right to marry and found a family, reproductive rights, parental rights, the right to give consent for intimate relationships and medical treatment, and the right to liberty.”[footnoteRef:5] Excluding people with disabilities from the political community by placing them under guardianship or otherwise denying them their right to vote means that their will, interests and preferences are not represented and they have no say in decision-making. This leads to their further exclusion, invisibility and disempowerment, and exacerbates stigma and stereotyping.  [4:  Committee on the Rights of Persons with Disabilities, General comment on Article 12: Equal recognition before the law, CRPD/C/11/4, 25 November 2013, para 44.]  [5:  CRPD Committee General Comment No. 1, Article 12: Equal recognition before the law, CRPD/C/GC/1 of 19 May 2014 at para. 8. ] 


7. An array of international, regional and national laws, policies and statements has been adopted recently reinforcing the right to vote of people with mental disabilities and promoting their full inclusion and participation, including participation in political and public life which will be outlined below.

8. The Court has noted several times that the Convention should be interpreted consistently with the general principles of international law and cannot be interpreted in a vacuum. The Convention is a living instrument which must be interpreted “in the light of present-day conditions”[footnoteRef:6] and relevant international standards[footnoteRef:7]: it must be read “in the light of the notions currently prevailing in democratic States.”[footnoteRef:8] In interpreting its provisions and the scope of States’ obligations in specific cases, the Court will look “for any consensus and common values emerging from the practices of European States and specialised international instruments… as well as giving heed to the evolution of norms and principles in international law.”[footnoteRef:9] These instruments include other Council of Europe instruments and the CPRD which is of prime relevance to the protection and promotion of the rights of people with mental disabilities.[footnoteRef:10] Therefore, when the Court considers the issue of the violation of the right to vote of people with disabilities it is incumbent upon it to do so in harmony with the current European and international standards detailed below. [6:  See, among many other authorities, Selmouni v France (GC), Application No. 25803/94, judgment of July 28 1999, at para. 101.]  [7:  Neulinger and Shuruk v Switzerland, Application No. 41615/07, judgment of 6 July 2010 at para. 131.]  [8:  Van der Mussele v Belgium, Application No. 8919/80, judgment of 23 November 1983 at para. 32.]  [9:  Opuz v. Turkey, Application No. 33401/02, judgment of 9 June 2009 at para 164 where the Court refers to the UN Convention on the Elimination of All Forms of Discrimination Against Women as one such specialised instrument to which the Court will look.]  [10:  See, amongst other authorities, Glor v Switzerland, Application No.13444/04, judgment of 30 April 2009 at para. 53; Kiss v Hungary, Application No. 38832/06, judgment of 20 May 2010 at para. 14; Seal v UK, Application No. 50330/07, judgment of 7 December 2010 at paras 41-43; Stanev v Bulgaria, Application No. 36760/06, judgment of 17 January 2012 at para. 72; and DD v Lithuania, Application No. 13469/06, judgment of 14 February 2012, at para 84.] 


I. Council of Europe standards

9. In January 2009, the Parliamentary Assembly of the Council of Europe (PACE) adopted Resolution 1642[footnoteRef:11]  which states, in reference to Article 12 of the CRPD that:  [11:  PACE resolution 1642 (26/01/2009) on “Access to rights for people with disabilities and their full and active participation in society.”] 

“7. Firstly, the Assembly invites member states to guarantee that people with disabilities retain and exercise legal capacity on an equal basis with other members of society by: (...) 7.2 taking the necessary measures to ensure that, in accordance with the United Nations Convention on the Rights of Persons with Disabilities and its Optional Protocol, people placed under guardianship are not deprived of their fundamental rights (not least the rights to own property, to work, to a family life, to marry, to vote, to form and join associations, to bring legal proceedings and to draw up a will), and, where they need external assistance so as to exercise those rights, that they are afforded appropriate support.”(emphasis added)

10. More recently, on 10 March 2017, the PACE adopted Resolution 2155[footnoteRef:12] which states: [12:  PACE resolution 2155 (2017) on “The political rights of persons with disabilities: a democratic issue”.] 

“2. Political rights, such as the right to vote, stand for election and be elected, are fundamental human rights. Ensuring respect for the exercise of these rights by persons with disabilities does not mean creating a set of new rights or special rights for a specific category. Guaranteeing the respect of the political rights of persons with disabilities is a democratic issue relevant to the whole population, raising questions about the inclusiveness and efficiency of democratic systems.
(...)
4. The Assembly is convinced that the participation of persons with disabilities in political life can contribute to breaking down stereotypes, changing mindsets and combating overall discrimination.” The PACE called on Member States to: “delink the right to vote from legal capacity and full guardianship and, recalling Assembly Resolution 2039 (2015), replace substitute decision-making mechanisms with supported decision-making mechanisms, in respect of their international commitments.”

11. The Council of Europe’s Disability Action Plan 2006-2015 obliged Member States to “ensure that no person with a disability is excluded from the right to vote or to stand for election on the basis of her/his disability.”[footnoteRef:13]  [13:  Council of Europe Recommendation R(2006)5 of the Committee of Ministers to Members States on the Council of Europe Action Plan to promote the rights and full participation of people with disabilities in society: improving the quality of life of people with disabilities in Europe 2006-2015, 5 April 2006, para 3. 3.1.3(iii).] 


12. In Recommendation CM/Rec(2011)14 to Member States on the participation of persons with disabilities in political and public life, the Committee of Ministers has made clear that all persons with disabilities have the right to vote on the same basis as other citizens and should not be deprived of this right by any decision or other measure based on their disability, cognitive functioning or perceived capacity:
“Bearing in mind the provisions of Action Line No. 12 “Legal protection” of the Council of Europe Disability Action Plan 2006-2015 and, as appropriate, Article 12 “Equal recognition before the law” of the UNCRPD, member states should ensure that their legislation overall does not discriminate against persons with disabilities in political and public life. They should make support available to persons who may need assistance in exercising their legal capacity in various aspects of life, in particular when exercising their right to vote, which is a universal right, in particular under the terms of Article 29 of the UNCRPD, as in other international legal instruments to which member states are parties. Member states should ensure that their legislation is devoid, at all levels, of provisions depriving persons with disabilities of the right to vote or stand for election.

All persons with disabilities, whether they have physical, sensory, or intellectual impairments, mental health problems or chronic illnesses, have the right to vote on the same basis as other citizens, and should not be deprived of this right by any law limiting their legal capacity, by any judicial or other decision or by any other measure based on their disability, cognitive functioning or perceived capacity. 

Member states should ensure that discrimination based on disability is prohibited in all fields of political and public life, namely wherever it is a question of voting, standing for election, exercising a mandate and/or being active in political parties or non-governmental organisations, or exercising public duties. These discriminatory acts include the failure to comply with the obligation to implement reasonable accommodations (see point 2 above, “Accessibility”) for persons with disabilities so that they can fully enjoy their political rights.” (emphasis added).

13. The Venice Commission’s Revised interpretative declaration to the Code of Good Practice in Electoral Matters on the Participation of People with Disabilities in Elections makes clear that people with disabilities should be able to exercise their right to vote on an equal basis with other citizens.[footnoteRef:14] The declaration identifies the five principles underlying Europe’s electoral heritage: universal, equal, free, secret and direct suffrage. It states that “Universal Suffrage means in principle that all human beings have the right to vote and to stand for elections”, adding that, “[p]eople with disabilities should therefore be able to exercise their right to vote and participate in political and public life as elected representatives on an equal basis with other citizens. The participation of all citizens in political and public life and the democratic process is essential for the development of democratic societies”. It went on to state that, “[v]oting procedures and facilities should be accessible to people with disabilities so that they are able to exercise their democratic rights, and allow, where necessary, the provision of assistance in voting, with respect to the principle that voting must be individual.” [14:  European Commission for Democracy through Law (Venice Commission), Revised interpretative declaration to the Code of Good Practice in Electoral Matters on the Participation of People with Disabilities in Elections, 19 December 2011, CDL-AD(2011)045).] 


14. These international standards make no distinction between blanket bans on voting and bans based on individual capacity assessments. They prohibit any restriction of the right to vote on the basis of disability, including on the basis of individualised capacity assessments. Thomas Hammarberg, the Council of Europe Commissioner for Human Rights addressed this in his statement dated 22 March 2011 when he discussed this Court’s decision in Kiss v. Hungary in relation to CRPD standards and reflected on the discriminatory nature of mental capacity tests assessing the ‘voting competence’ of people with mental disabilities:
“...the Court ruling did not exclude the possibility in all circumstances of depriving a person of the right to vote – as long as the criteria and the procedures were acceptable. This makes it necessary to discuss the precise meaning of some key passages in the UN Convention on the Rights of Persons with Disabilities, which is more specific on this matter.

In fact, this treaty does not specify any exceptions to the rights therein, On the contrary, it stipulates that state authorities “shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.”

The very purpose of the Convention is to promote, protect and ensure the full and equal enjoyment of all human rights by all persons with disabilities. This leaves no room for procedures in which judges or medical practitioners would assess the voting competence of a person and the give a green light – or not. As we do not test that capability for someone without disabilities, this would amount to blatant discrimination.

There are of course those who – because of their disability – have difficulties in fully exercising their human rights. In these situations society should offer assistance to make it possible for the individual to exercise them, including to take part in political life. The Convention places an obligation on governments to ensure that such assistance is provided if needed, including in exercising the right to vote. There is a huge difference between this approach and just depriving someone of their rights.”[footnoteRef:15] (emphasis added). [15:  Statement entitled “Persons with disabilities must not be denied the right to vote”.] 


a. 
II. United Nations standards

15. The CRPD was adopted unanimously by the UN General Assembly on 13 December 2006. At the time of submitting this third-party intervention, it has been ratified by 175 States. The European Union and all its Member States have signed or ratified the CRPD and 45 out of 47 Member States of the Council of Europe have ratified the treaty (all save for Ireland and Lichtenstein). Bulgaria ratified the CRPD in 2012. This signals a clear Europe-wide consensus on the provisions therein and a political will to be bound by the jurisprudence of the expert body charged with issuing authoritative interpretations of the CRPD, the CRPD Committee.

16. In the disability context, the key and most recent standards of international law are those set out in the CPRD.[footnoteRef:16] As the UN Special Rapporteur on Disability has put it, the CRPD provides “authoritative guidance on the rights of persons with disabilities supplementing the Covenant and other core human rights treaties.”[footnoteRef:17] The CRPD has been used by the Court to guide its interpretation of ECHR provisions and the scope of States’ obligations in specific cases. In Glor v. Switzerland, the Court confirmed that it “considers that there is European and universal consensus on the necessity to protect persons suffering from disability from discriminatory treatment”,[footnoteRef:18] and cited the CRPD for the first time. Since then the Court has cited and relied upon the CRPD in many cases, a recent example being AN v Lithuania.[footnoteRef:19] [16:  See, amongst other authorities, Glor v Switzerland, Application No. 13444/04, judgment of 30 April 2009, para. 53. ]  [17:  Letter from the UN Special Rapporteur on Disability to Members of the UN Human Rights Committee, re: General Comment No. 35 (CCPR/C/107/R.3) on Article 9 (right to liberty and security of person), 27 May 2014. ]  [18:  Glor v Switzerland, Application No. 13444/04, judgment of 30 April 2009, para. 53. ]  [19:  AN v Lithuania, Application No. 17280/08, judgment of 31 May 2016.] 


17. Article 12 of the CRPD safeguards the right to legal capacity of people with disabilities and the right to supports to exercise that legal capacity. Article 29 unambiguously sets out the right of people with disabilities to vote and stand for elections on an equal basis with others. The requirements of Article 29 are supported by the general CRPD principles of equality and non-discrimination, full and effective participation and inclusion in society, and accessibility. Article 5 provides that all persons are entitled without any discrimination to equal benefit of the law and that State parties shall prohibit all discrimination on the basis of disability, and guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds. The CRPD places an obligation on States to ensure political participation in all stages of the policy cycle: agenda setting, planning, service delivery, and monitoring and evaluation.[footnoteRef:20] [20:  See also Articles 4(3) and 33(3).] 


18. It is clear under the CRPD that all people with disabilities – including people with severe intellectual and/or psycho-social disabilities – have the right to vote and stand for election. The CRPD – similar to the Council of Europe instruments mentioned above – leaves no room for any court or other procedure in which someone’s voting competence can be tested and removed on the basis of incapability to vote due to an actual or perceived disability. Referring to Articles 12 and 29 of the CRPD, the CRPD Committee emphasised that “a person’s decision-making ability cannot be a justification for any exclusion of persons with disabilities from exercising their political rights.”[footnoteRef:21] The unequivocal right of people with disabilities to exercise their right to vote was upheld in Bujdosó and 5 others v. Hungary, which found that "Article 29 does not provide for any reasonable restriction or exception for any group of persons with disabilities. Therefore, an exclusion of the right to vote on the basis of a perceived or actual psychosocial or intellectual disability, including a restriction pursuant to an individualized assessment, constitutes discrimination on the basis of disability, within the meaning of article 2 of the Convention".[footnoteRef:22] Consequently, the Hungarian legislation that allows for the disenfranchisement of people with disabilities following an individualized judicial assessment was found to violate Article 29 of the CRPD.  [21:  Committee on the Rights of Persons with Disabilities, General comment on Article 12: Equal recognition before the law, CRPD/C/11/4, 25 November 2013, para 44.]  [22:  UN Committee on the Rights of Persons with Disabilities, Bujdosó and 5 others v. Hungary, CRPD/C/10/D/4/2011, 16 October 2013, para. 9.4.] 


19. The CRPD recognises that some people with disabilities struggle to exercise their right to vote on a basis of equality with others and so Article 5 explicitly incorporates a duty to provide reasonable accommodation where requested in the realisation of all rights, including voting accommodations, while Article 2 recognises that failure to provide these reasonable accommodations is a form of discrimination. Article 9 contains an obligation to ensure accessibility of facilities and services. Article 29 reiterates this in the specific context of access to voting procedures, facilities and materials. 

20. The UN Special Rapporteur on Disability has repeatedly called for the recognition and facilitation of the right to vote of people with disabilities, drawing directly on the language of the CRPD: “Persons with disabilities must enjoy the right to vote and to be elected on an equal basis with others. No one should be restricted, either in law or in practice, in the enjoyment of political rights on the grounds of disability. States must guarantee the right of persons with disabilities to vote and to be elected, including by ensuring that the electoral process, the voting facilities and materials are adequate, accessible and easy to understand and use, and by facilitating the use of assistive and new technologies.”[footnoteRef:23]  [23:  Human Rights Council, Report of the Special Rapporteur on the rights of persons with disabilities, A/HRC/31/62, 12 January 201, para 19.] 


I. 
Recent national developments in legislation and practice in the Council of Europe region

21. As it has been noted above, to date all but two Council of Europe Member States have ratified the CRPD. There has been continuous progress by States in recognising the need to ensure the right to vote of persons with disabilities as part of the CRPD implementation process. The CRPD Committee provides a strong impetus for national legislative and policy reforms on the political participation of people with disabilities through the growing number of its concluding observations to State Parties. In more than ten Council of Europe countries people with disabilities can exercise their right to vote without restriction.[footnoteRef:24] As Sándor Gurbai remarks, as part of Member States implementation of the CRPD, “automatic deprivation of adults with intellectual disabilities, psycho-social disabilities and autism placed under guardianship of their voting rights was typically replaced by regulations according to which all adult persons with intellectual disabilities, psychosocial disabilities and autism including those placed under guardianship can freely exercise their right to vote.”[footnoteRef:25]  [24:  Sándor Gurbai: The right to vote of adults placed under guardianship in the light of international law, European regional law and comparative public law, abstract of Ph.D. thesis, available here: https://jak.ppke.hu/uploads/articles/12332/file/Gurbai_tezisek_final_ENG.pdf, para xxiii., page 8. Gurbai lists Austria, Cyprus, Croatia, Iceland, Ireland, Italy, Latvia, Netherlands, Norway, Sweden, and the United Kingdom. For details see, for example, Initial reports submitted by States parties under article 35 of the Convention, Austria, CRPD/C/AUT/1, 10 October 2011; Initial reports of States parties due in 2011, United Kingdom of Great Britain and Northern Ireland, CRPD/C/GBR/1, 3 July 2013; MDAC: Croatia lifts voting prohibition for people with disabilities, Consideration of reports submitted by States parties under article 35 of the Convention; Initial reports of States parties due in 2015, Norway, CRPD/C/NOR/1, 7 December 2015.]  [25:  Ibid.] 


22. Reform initiatives have been indeed launched in several European countries since the entry into force of the CRPD and, although some are yet to be finally adopted, they clearly reflect consensus in a move away from voting restrictions for people with disabilities. For example, legislative reforms entering into force in 2008 and 2009 in the United Kingdom and in the Netherlands respectively restored the right to vote of people deprived of legal capacity by removing legislative restrictions based on deprivation of legal capacity therefore allowing them to exercise their right to vote.[footnoteRef:26] Legislative amendments in Hungary in 2011 and 2013 removed the previous blanket and automatic disenfranchisement of people placed under guardianship.[footnoteRef:27] The Government justified these amendments as ensuring better compliance with the CRPD as well as with the judgment of the Court in Alajos Kiss v. Hungary. [footnoteRef:28] Although not fully guaranteeing the right to vote of people with disabilities in all circumstances and while the CRPD Committee has continued to express concerns that the legislation allows for denial of the right to vote on the basis of a decision by a judge, the legislation is a step away from disenfranchisement on the basis of disability.[footnoteRef:29] In the Czech Republic, a 2010 Constitutional Court decision[footnoteRef:30] removed the blanket, automatic restriction on voting rights for people with disabilities under guardianship and legislative amendments to the Civil Code and the Electoral Law in 2014 abolished full deprivation of legal capacity.[footnoteRef:31] In France, since 2009, a presumption against the right to vote for people under guardianship was reversed and can only be rebutted by an express judicial decision.[footnoteRef:32] In Croatia, the 14 December 2012 Register of Voters Act guarantees that people under guardianship – who were previously excluded from the voting register and therefore not allowed to vote – are fully entitled to exercise their right to vote on a basis of equality with others.[footnoteRef:33] Prior to adoption of the current text, a previous draft proposal envisioned the introduction of an individualised assessment of voting capacity by the courts.[footnoteRef:34] However, this was excluded from the final version which contains no restrictions on the right to vote of people with disabilities.[footnoteRef:35]    [26:  Sándor Gurbai, The Right to vote of adults placed under guardianship in the light of international law, European regional law and comparative public law, Ph.D. thesis, pages 118 and 122, Consideration of reports submitted by States parties under article 35 of the Convention, Initial reports of States parties due in 2011, United Kingdom of Great Britain and Northern Ireland, CRPD/C/GBR/1, 3 July 2013, para 318.]  [27:  Article XXIII (6) of the Fundamental Law of Hungary of 25 April 2011 and Act XXXVI of 2013 on Electoral Procedure. ]  [28:  Concluding observations on the initial report of Hungary, Addendum, Information received from Hungary on follow-up to the concluding observations, CRPD/C/HUN/CO/1/Add.1, 23 November 2017, para 31.]  [29:  CRPD Committee, Concluding Observations on the initial periodic report of Hungary, adopted by the Committee at its eighth session (17‑28 September 2012), CRPD/C/HUN/CO/1, 22 October 2012, para 45.]  [30:  The Constitutional Court of the Czech Republic, decision no. IV.ÚS 3102/08 of 12 July 2010. ]  [31:  List of issues in relation to the initial report of the Czech Republic, Addendum, Replies of the Czech Republic to the list of issues, CRPD/C/CZE/Q/1/Add.1, 30 January 2015, para 160-167.]  [32:  Footnote: Rapport initial soumis par la France en application de l’article 35 de la Convention, attendu en 2012, CRPD/C/FRA/1, 16 octobre 2017, para. 293.]  [33:  MDAC, Croatia lifts voting prohibition for people with disabilities, available at: http://www.mdac.info/en/14/12/2012/croatia-lifts-voting-prohibition-for-people-with-disabilities ]  [34:  Branka Meic: Campaigning for the restoration of the right to vote, International Disability Alliance: Human Rights Publication Series, 2013, page 68.]  [35:  Ibid.] 


23. In Moldova, May 2015 legislation guarantees people deprived of legal capacity the right to vote, although it will not enter into force until promulgated by the President of the Republic.[footnoteRef:36] In Bulgaria, a draft law on legislative amendments under Article 12 of the CRPD which was published for public discussion by the Ministry of Justice in May 2016 envisages the abolition of guardianship and the introduction of a new measure of “supported decision making”. It would ensure the right to vote of all people with mental disabilities and provide assistance and support to those who need it in the exercise of their right to vote.  [36:  Draft Law 36 of 8 May 2015 on amending and completing a number of legislative acts, available at http://justice.gov.md/public/files/transparenta_in_procesul_decizional/coordonare/2015/iulie/Proiect_24.07.2015L.pdf] 


Jurisprudence of the Court 

24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. [bookmark: _Hlk503541493]The case law of the Court establishes that Article 3 of Protocol No. 1 to the European Convention on Human Rights (‘the Convention’) guarantees individual rights, including the right to vote and to stand for election.[footnoteRef:37] The Court has ruled numerous times that, even though the right to vote contained in Article 3 of Protocol No. 1 is not absolute, limitations must not impair the very essence of the right and deprive it of its effectiveness.[footnoteRef:38] In assessing limitations on the right, the Court has to satisfy itself that the conditions to which the right to vote are made subject meet the requirements of lawfulness; that they are imposed in pursuit of a legitimate aim; and that the means employed are not disproportionate.[footnoteRef:39] Such conditions must not thwart “the free expression of the opinion of the people in the choice of the legislature - in other words, they must reflect, or not run counter to, the concern to maintain the integrity and effectiveness of an electoral procedure aimed at identifying the will of the people through universal suffrage.”[footnoteRef:40] In relation to groups of people, the Court has ruled that the “exclusion of any groups or categories of the general population must accordingly be reconcilable with the underlying purposes of Article 3 of Protocol No. 1.”[footnoteRef:41] [37:  Mathieu-Mohin and Clerfayt v. Belgium, Application No. 9267/81, judgment of 2 March 1987, paras 46-51; Hirst v. United Kingdom (No. 2), Application No. 74025/01, judgment of 6 October 2005, para. 57.]  [38:  Mathieu-Mohin and Clerfayt v. Belgium, Application No. 9267/81, judgment of 2 March 1987, para. 52; Gitonas v. Greece, Application Nos 18747/91, 19376/92, 19379/92, judgment of 1 July 1997, RJD 1997-IV, No. 42 at para 39; Matthews v UK, Application No. 24833/94, judgment of 18 February 1999 para. 63; Podkolzina v. Latvia, Application No. 46726/99, judgment of 9 April 2002, para. 33; and Hirst v. United Kingdom (No. 2), Application No. 74025/01, judgment of 6 October 2005, para. 62.]  [39:  Mathieu-Mohin and Clerfayt v. Belgium, Application No. 9267/81, judgment of 2 March 1987, para. 52; Hirst v. United Kingdom (No. 2), Application No. 74025/01, judgment of 6 October 2005, para. 62.]  [40:  Ibid.]  [41:  Hirst v. United Kingdom (No. 2), Application No. 74025/01, judgment 6 October 2005, paras. 62.; Kiss v. Hungary, Application No. 38832/06, judgment of 20 May 2010, para. 36.] 


33. In Alajos Kiss v. Hungary, the Court decided that the automatic and blanket disenfranchisement of people with disabilities who are placed under guardianship is contrary to the Convention. It has emphasised that “where a restriction on fundamental rights applies to a particularly vulnerable group in society, who have suffered considerable discrimination in the past, such as the mentally disabled, then the State's margin of appreciation is substantially narrower and it must have very weighty reasons for the restrictions in question. (…) [t]he reason for this approach, which questions certain classifications per se, is that such groups were historically subject to prejudice with lasting consequences, resulting in their social exclusion.”[footnoteRef:42] The Convention aspires to put an end to these historical discriminations. The rights enshrined in the Convention are to be guaranteed to "everyone",[footnoteRef:43] including people with intellectual and psycho-social disabilities.  [42:  Kiss v. Hungary, Application No. 38832/06, judgment of 20 May 2010, para. 42.]  [43:  Article 1 of the European Convention on Human Rights.] 


34. The guiding principle, therefore, must be universal suffrage. Any departure from that principle risks undermining the democratic validity of the legislature thus elected and the laws it promulgates. Neither blanket bans nor denials of the right to vote based on individualized capacity assessments are reconcilable with the free expression of the opinion of the people or maintaining the integrity and effectiveness of the electoral procedure because they are predicated on the unfounded stereotype that persons with disabilities are incapable and unable to form valid political opinions. Ensuring citizens’ capability to vote is expressly contrary to the free expression of the opinion of the people and cannot be considered to be a legitimate aim. Any assessment of capacity to vote rests on the false assumption that it is possible and desirable to objectively separate out those who are considered to be incapable of voting from others. The reality is that casting ‘irrational’ votes is not confined to people with disabilities, but occurs amongst the general population.[footnoteRef:44] Incapacity assessments are further based on the erroneous assumptions that a) supposedly incapable voters are actually exercising their right to vote; and b) that supposedly capable voters are making rational voting choices. Universal suffrage means votes for all, not just for those who make their voting decision in some sort of “approved manner”. Even if ensuring capability to vote is considered to be a legitimate aim, capacity assessments are, therefore, not a proportionate means of achieving it. [44:  Fiala-Butora et al, The Democratic Life of the Union: Toward Equal Voting Participation for Europeans with Disabilities, Volume 55, Number 1, Winter 2014, page 93.] 


35. Flowing from the principle of universality and the basic principle of non-discrimination on the basis of disability, the Convention places upon States the duty to make reasonable accommodations to ensure the enjoyment or exercise of the rights of people with disabilities on an equal basis with others.[footnoteRef:45] Reasonable accommodation in the Court’s jurisprudence upholds the right of individuals to non-discrimination and other rights by treating individuals in different circumstances differently.[footnoteRef:46] The result has been the finding of violations of the rights of people with disabilities for failures by the State to take steps to provide alternatives or to adapt to an individual’s circumstances and needs.[footnoteRef:47] In the context of the voting rights of people with disabilities, this means that States are obliged to provide all the necessary assistance to people with disabilities according to their individual needs and to ensure the necessary modifications to voting procedures.   [45:  P v. Cheshire West and others [2014] UKSC 19 [2014] 1 AC 896, per Lady Hale JSC at para 45.  ]  [46:  Thlimmenos v Greece, Application No. 34369/97, judgment of 6 April 2000, para. 44.]  [47:  See, amongst other authorities, Price v UK, Application No. 33394/96, judgment of 10 July 2001; Vincent v France, Application No. 6253/03, judgment of 24 October 2006; Mouisel v France, Application No. 67263/01, judgment of 14 November 2002; Khudobin v Russia, Application No. 59696/00, judgment of 26 October 2006; Raffray Taddei v France, Application No. 36435/07, judgment of 21 December 2010; Vasyukov v Russia, Application No. 2974/05, judgment of 5 April 2011; Grzywaczewski v Poland, Application No. 18364/06, judgment of 31 May 2012; DG v Poland, Application No. 45705/07, judgment of 12 February 2013. In each of these instances, the Court conducted a review of the measures taken by the authorities with respect to the specific circumstances and needs of the individual prisoners, persons with disabilities and/or persons with chronic illnesses. The Court concluded that the authorities failed to take measures to ensure they were accommodated in terms of accessible or adapted facilities during their detention.] 


Conclusion

36. It is trite law that the right to vote is truly a universal right and there is a clear European and international consensus that the right to political participation must be guaranteed to all people with disabilities on an equal basis with others. All key international and Council of Europe authoritative bodies – the Committee of Ministers, the Parliamentary Assembly of the Council of Europe, the Council of Europe Commissioner for Human Rights, the UN Special Rapporteur on Disability and the CRPD Committee – are consistent in their position that people with mental disabilities cannot be stripped of the right to vote on the basis of disability but rather are entitled to support in exercising this right. Legal and physical barriers to voting must be removed, accessibility measures must be put in place and adequate support, through the provision of reasonable accommodation, needs to be ensured. Depriving people of their right to vote due to their disability is clearly discriminatory.
 
37. Validity submits that it is not compatible with the general objectives of the Convention and in particular Article 3 of Protocol No. 1. to subject the right to vote of people with disabilities to any form of capacity test not applied to people without disabilities. It is expressly contrary to the idea of universal suffrage. It is anti-democratic and discriminatory. Further, it is impractical, arbitrary and open to abuse. It is impossible to assess what is a ‘valid’ political opinion. While making no statement on the specific circumstances pertaining to the deprivation of the Applicant’s right to vote, the guardianship system which restricts the right to vote of people with disabilities in Bulgaria runs counter to the above international standards and, in particular, is incompatible with Article 3 of Protocol No. 1 of the Convention. In addition, the system makes no provision for providing necessary support to people with disabilities who require it to exercise their right to vote effectively, thereby failing to provide reasonable accommodations – a form of discrimination. The protection of the integrity of the political system from individuals who are unable to formulate a valid political opinion cannot serve as a legitimate justification for the adoption of discriminatory laws and practices stripping members of a certain group in society from the opportunity to express their political will. In fact, such a discriminatory exclusion of people with disabilities damages the integrity of the electoral system and weakens the democratic legitimacy of public institutions.

38. People with disabilities are recognised as a group whose rights are in need of particular protection (see Kiss v. Hungary). One essential way of protecting those rights is through their effective and full participation in political decision making which can be facilitated through the provision of accessibility measures and of reasonable accommodations.
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